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INTRODUCTION

The making of a bankruptcy order does not have to be final and it is possible to apply to the court to
cancel the bankruptcy order. The process is known as the “annulment” of the bankruptcy order.

The effect of the annulment of the bankruptcy order is that the individual previously declared
bankrupt is returned to their pre-bankruptcy position, with control over their own financial affairs,
assets and debts, their credit record amended and the statutory restrictions (to which they would
otherwise have been subject) removed as a result of the successful application.

There are a number of circumstances set out in legislation where the court has the power to grant an
annulment a bankruptcy order and these are set out below.

Annulment ground 1: Where the bankruptcy order should not have been made

The court can annul a bankruptcy order if there are circumstances which, if notified to the court,
would have led to the dismissal of the bankruptcy petition.

Examples of such circumstances are as follows:

Where the debt was not due.

Where the debt is disputed in its entirety (note that if there is any agreed amount in
excess of £5,000 then that will be sufficient for a bankruptcy order to have been made).

Where the debt is already subject to a previous bankruptcy which was not notified to
the court.

Where a formal arrangement exists between the individual and his/her creditors was
entered into and the court was unaware of this.

Where the petition for the bankruptcy order is procedurally defective (for example
it is based on a statutory demand not properly served or the petition itself has a
procedural defect).

Where misleading or incorrect information has been provided to the court which led to
the making of the bankruptcy order, or it appears that the bankruptcy petition was in
any other way an abuse of the court process.

Where a bankruptcy order is made against someone under the age of eighteen in
respect of a debt that is not legally enforceable against them.

Annulment Eround 2: Where the debts and expenses of the bankruptcy

have either been paid or secured to the satisfaction of the court

The court can annul a bankruptcy order if it is shown to the satisfaction of the court that all of the
debts, costs and expenses of the bankruptcy estate have been paid in full or are secured. This is often
referred to as annulling the bankruptcy on a paid in full basis.
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This is basically a payment of all the creditors in your bankruptcy estate, plus interest from the date of
the bankruptcy order (at the judgment rate, currently 8% per annum), plus the costs incurred by the
Secretary of State/official receiver in administering the bankruptcy, plus the fees and expenses of any
appointed Trustee in bankruptcy.

These debts and expenses can severely mount from the sum of the original bankruptcy order and thus it
is vital to deal with this sooner rather than later. It is often the case that an annulment (which may often
be sought as an alternate to losing your home) is applied for some time after the commencement of the
bankruptcy proceedings and as a result of the delay then the bankruptcy debts and expenses may have
increased substantially since (and may even exceed the original creditor claims).

Are the debts to be paid in full or secured?

All debts that have been claimed by creditors (accepted as valid by the trustee in bankruptcy) in the
bankruptcy estate must be paid in full or secured to the satisfaction of the court where an annulment
is sought on a paid in full basis.

If a creditor cannot be located or a debt is disputed the bankrupt must provide adequate security to
the court to satisfy any sum that may be subsequently proved to be due to the creditor.

Where the bankrupt provides security in respect of an unpaid creditor (such as by paying a sum into
the court), the court may direct that details of the alleged debt and security are advertised to bring the
debt to the attention of the unpaid creditor (with such payment potentially being refunded to you if
the creditor does not come forward).

Alternatively, some creditors will have no interest in the bankruptcy proceedings as their debt is
secured over an asset. The most popular example of his situation is where a mortgage exists over the
residential home. In this case the mortgagee will not participate in the bankruptcy, but rather just rely
on its security (provided mortgage payments carry on being made).

It is the court who decides whether the security granted to the creditor is satisfactory and some
creditors may be part secured and part unsecured, in which case the unsecured element needs to be
provided for as part of an annulment application (for example where a property is in negative equity).

What are the expenses of the bankruptcy estate?

Where a bankruptcy order is sought to be annulled on a paid in full basis, then all debts AND expenses
incurred in the bankruptcy proceedings must be met (as well as the original creditor claims).

The expenses of a bankruptcy estate include the costs and expenses of the court appointed official
receiver (who initially deals with the bankruptcy estate) and the trustee in bankruptcy’s costs and
expenses incurred in dealing with the recovery of assets, preparation of statutory reports to creditors
and accounting for all assets and liabilities in the bankruptcy estate.

These costs and expenses will incur their own professional fees, their direct costs incurred in
administering matters (including insurances, agent’s costs, administrative expenses etc) and any legal
fees incurred in performing these duties.
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Annulment ground 3: Where an individual voluntary arrangement has

been approved

The court can annul a bankruptcy order if it is shown that an individual voluntary arrangement (“IVA")
has been approved by the bankrupt’s creditors after the date of the bankruptcy order.

An IVA is an agreement a person enters into with their creditors in which they agree to pay all or part
of their debts. The IVA is supervised by an insolvency practitioner who will collect the IVA payments
and distribute them to the creditors.

An IVA proposal will only be viable where it provides a better alternative to bankruptcy. Where there
exists sufficient assets to pay off all creditors, and the IVA is sought as a cheaper option, it is unlikely to
succeed. However, it can be particularly useful as a means of paying more to creditors, as in an IVA (as
opposed to bankruptcy) the debts and expenses incurred are considerably less and this saving can lead
to a higher level of payments to creditors.

Seeking annulment - doing it properly

At Francis Wilks & Jones we can assist and advise you on these alternatives and direct you to a
Insolvency Practitioner who can assist in implementing such an arrangement.

Such a proposal is only available until discharge of the bankruptcy order. Discharge usually occurs
12 months after the date of the bankruptcy order (although it can be shorter, where there are no
assets to administer, or longer where the discharge period is suspended for non-cooperation).

Once discharged from bankruptcy, it will be impossible to enter into an IVA with creditors as a means
of annulling the bankruptcy. In such circumstances the only realistic proposal is to seek annulment on
a paid in full basis, although this may be more costly.

Talk to our team CALL 020 7841 0390

v Speak in confidence

SEND US AN ENQUIRY
v No obligation

v Expert advice from a friendly team VISIT OUR WEBSITE
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