
People focused. 
Solutions led. 
Results driven.

PRIVATE CLIENTS, SMES,  
DIRECTORS & SHAREHOLDERS

Applications to discharge
a freezing order 
Legal grounds and procedure explained



People focused. 
Solutions led. 
Results driven.

In this booklet, the person or company seeking the freezing order is referred to as the 
applicant and the person or company subject to the order is referred to as the respondent.

It is always open to a respondent to apply to have a freezing order discharged. The grounds on which 
such an application can be made are as follows:

The court had no jurisdiction to make the order1

For a freezing order to be granted in England & Wales, the court must have jurisdiction to hear the 
substantive claims between the parties. It must be remembered that a freezing order cannot simply sit 
alone in isolation. Rather, it is there to support the main set of proceedings between the parties which 
are to be litigated out in the ordinary way – for example a claim in fraud. These claims are known as 
the substantive claims and it is these which the court must have jurisdiction to hear.

The only exception to this is if it is a freezing order made in support of foreign proceedings.  
To understand more about foreign proceedings, please refer to our other booklets in this series.

The applicant’s substantive claim is not a good arguable case2

There is no onus on the applicant at the time of seeking a freezing order to establish that the substantive 
claim is “bound to succeed” or has more than a 50% chance of success at trial. However the court will 
consider the merits of the substantive claim at the time of the application for a freezing order is made 
(or where the applicant is seeking to continue it) and a case which is shown to be simply no more than 
arguable is insufficient to support either the granting or continuation of a freezing order.

The court will review for example any defences which may be available to the respondent including for 
example, the defence of set-off when deciding whether the applicant has a good arguable case.

There is no risk of dissipation of the respondent’s assets3

As part of the granting of a freezing order without notice to a respondent, the court must be 
persuaded that there is a real risk that any Judgment may not be satisfied because the respondent 
may seek to remove assets beyond the reach of the applicant. The court applies an objective test in 
this matter and considers the effect of the respondents actions, not his intentions.

If a respondent can provide evidence of his strong financial status, business history, links with the 
jurisdiction or indeed links to countries in which the Judgment would be enforceable and supports this 
with evidence of the ability to pay any ultimate award of damages, then it is likely that the court will 
discharge the freezing order on the basis that there is no real risk that the respondent will remove his 
assets from the jurisdiction.

For example, if the respondent’s main asset is a property in England and there is no evidence that 
the property is up for sale and the respondent has always lived in England, has family connections in 
England and close links to the that country, then the court will take this carefully into account when 
determining whether there is a real risk of dissipation of a respondent’s assets.
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Inordinate delay by the applicant4

Speed is of the essence for an applicant when seeking a freezing order from the court. A freezing 
order is what is known as an equitable remedy, and as such, any applicant must have acted reasonably 
and without any undue delay in pursuing its claim. Any unreasonable delay also counts against an 
applicant when seeking or continuing a freezing order. If a respondent can show that a delay has 
occurred and that delay is not explicable by the applicant, then this can provide a ground for the 
discharge of a freezing order.

Failure by the applicant to comply with his duty of full and frank disclosure5

In circumstances where a freezing order has been granted without notice (ie without giving notice to 
the respondent of the application), the applicant must ensure that all material and relevant matters are 
brought to the attention of the court at the time the freezing order is sought (even if such matters go 
against the application).

This is very important due to the fact that with all without notice applications a respondent does not 
know that the court hearing is happening and does not have the ability to comment on anything 
which the applicant tells the court about in the course of the application. Without notice applications 
are by their very nature, one sided applications.

Therefore, it is incumbent upon the applicant to make sure that every material and relevant fact is 
made known to the court when a without notice freezing order is applied for, even if those facts are 
not particularly helpful to the applicant. Matters to be disclosed can be matters of either law or fact 
and should include any relevant issues even if adverse to the applicant.

Examples of such matters include any defences to the claim that may be available to respondent 
together with any potential claims by a respondent of privilege against self-recrimination.

In circumstances where the non-disclosure is serious in nature, courts has been known to discharge a 
freezing order. In less serious cases, courts have set-aside the original order and re-imposed the order 
on specific terms – but often with an order that the applicant pays the respondent’s costs on what is 
known as an indemnity basis – something which can be very expensive for the applicant indeed.

Demonstrating that the order is oppressive6

Freezing orders should not be used oppressively. For example, a common term within a freezing order 
is that the respondent should be able to meet his ordinary living expenses as well as his reasonable 
legal costs or business expenses. Freezing orders that fail to include these terms can be seen as 
oppressive and as such, are open to challenge by a respondent.

Additionally, an order should not prohibit a respondent from dealing with or disposing of any assets in 
the ordinary and proper course of business. A freezing order should not be used to cause a respondent 
excessive difficulties in undertaking its business and should not for example cause the business to cease 
trading. In those circumstances, an application can be made to court to have the freezing order discharged.

For more information about reasonable living and business expenses, please visit our other booklets in 
this series.
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The applicant has not complied with its undertakings or alternatively, 
damages would not be an adequate remedy7

When, applying for a freezing order, an applicant is normally required to give what is called an 
“undertaking in damages” to compensate a respondent if it is later shown that the applicant was 
not entitled to the injunctive relief sought. The undertaking itself is given to the court and not the 
respondent. Even where there is no express undertaking, there is always an implied undertaking.

However, a respondent may be able to seek discharge of the freezing order on two grounds:

1.	 The applicant has not complied with his undertakings or is shown to have insufficient 
means to meet any undertaking in damages; and/or

2.	 The respondent can show that damages would not be an adequate remedy for losses 
that he will sustain.

In circumstances where there are doubts about the applicant’s ability to pay any undertakings in 
damages, a respondent can make an application to court that the applicant be ordered to pay actual 
money into court as security in the event that it is later shown that the applicant was actually not 
entitled to the injunctive relief.

The quantum of any such payment will take into account the value of the underlying claim, the 
respondent’s potential defence and the potential costs that it will incur. A respondent can seek to 
vary any such order if it considers that costs, in excess of those provided for, may be incurred by it in 
relation to responding to the underlying claim. Of course, such a request would have to be justified 
by reference to specific evidence and any decision to seek further payments will be entirely at the 
discretion of the court.

The procedure for applying to have a freezing order discharged is as follows8

If a respondent wants to apply to discharge a freezing order, this is done by way of the following 
procedure:

1.	 Drafting an application notice.

2.	 Drafting a detailed affidavit setting out specifically the grounds upon which the 
respondent seeks to rely on in terms of the proposed discharge of the freezing order.

3.	 That application notice will need to be issued at court and a date will be given by 
the court at which the application will be heard. It is important when considering 
the discharge application to ensure that the time estimate is appropriate, as this will 
ensure that the respondent obtains sufficient time at court to have the application 
heard. Bearing in mind it is likely that the applicant, when served with an application 
to discharge the freezing order, may itself serve evidence in response and as such, 
sufficient time must be set aside by the court to hear the parties’ representations. 
Otherwise, the court may be unwilling to deal with the application in too short a time 
frame and adjourn the hearing for another date, which could be weeks away (with 
the freezing order continuing in the meantime).
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4.	 The application and evidence (including documents to be exhibited to the evidence) 
will then need to be served on the other side. This will undoubtedly lead to further 
correspondence being exchanged. This will include service on you/your solicitors of 
their evidence in answer to your application.

5.	 As part of the application to discharge a freezing order, the services of a barrister/
counsel will be required to represent you at the hearing and advise prior to the 
hearing on strategic matters and additionally any new issues raised by the other 
side’s evidence in answer. Your solicitors will need to draft a detailed brief outlining 
all matters and enclosing all documents to bring counsel up to speed to assist him/her 
in their preparations.

6.	 Counsel will prepare what is called a skeleton argument which will need to be filed 
at court, commonly the day before the hearing. A skeleton argument is essentially a 
document prepared by counsel setting out both the factual and legal aspects of the 
application and it is provided for the benefit of the judge hearing the application 
to quickly get up to speed with the documentation which has been served. It is 
vitally important that the skeleton argument is prepared properly, as a well prepared 
skeleton argument will ensure that of a judge being brought fully up to speed prior 
to the application being heard.

Timings of the application to discharge a freezing order9

The application is ordinarily made either:

1.	 Prior to the return date

i.	 The return date is the date which the court will set following the granting of a without notice 
freezing order, at which both parties will re-attend court. This is commonly 7-14 days after 
the granting of the without notice freezing order and is notified to the respondent. If the 
respondent has sufficient time to prepare a detailed affidavit seeking to discharge the terms 
of the freezing order between service on it of the original freezing order and the return date, 
then the return date is the sensible time to have any discharge application heard.

ii.	 If however, further time is needed after service of the freezing order, it is possible, by 
consent of both parties, to agree an extension of the return date to enable the respondent 
to prepare the affidavit evidence required as part of the discharge application. This will also 
enable the parties to list the matter for sufficient time to have that application heard at the 
return date.

2.	 After the return date

i.	 Alternatively, even after the return date, the respondent can at any time make an 
application to discharge the freezing order if any of the above grounds arise, for example,  
it has become clear that the applicant has not provided full and frank disclosure.
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Other considerations10

If a respondent wishes to set-aside a freezing order which has been obtained without notice, the 
right route is that he must apply to the judge and not, for example, attempt to appeal to the court of 
Appeal without having first been to the court in the first instance.

The application must be made promptly if at all possible.

Even if you do not agree with the evidence in support of, or the existence of, a freezing order, despite 
any protests of innocence you may have it is vital that the correct procedure is adopted. Please 
remember that any breach of a freezing order, no matter the reliability of the grounds it was obtained 
on, is contempt of court and could lead to committal to prison.
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